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Written Testimony of the American Association of Managing General Agents

The American Association of Managing General Agents (“AAMGA”) welcomes the opportunity to submit its views about the proposed addition of a new regulation governing producer compensation and disclosure.  

The American Association of Managing General Agents (“AAMGA”), is a trade organization 
· Comprised of 508 international members
· 264 managing general agency members in all 50 states
· Employing 9,417 insurance professionals 

· Operating in 392 office locations

· 166 insurance and risk bearing entity members

· 64 business service members (law firms, third party administrators, premium financing companies, technology firms, brokers, etc.)

· 14 surplus line and stamping office members

Twenty-four of the managing general agency members have their headquarters or branch offices in New York State.

The AAMGA includes local, state and regional insurance managing offices with contractual authority to perform managerial functions on behalf of insurers, both standard and specialty, through the wholesale distribution network. Members provide insurance companies, who find the branch office system too expensive, with underwriting, marketing, and back-office functions and services for specialty lines, standard lines, and excess and surplus lines.

AAMGA members, as well as other ethical and professional individuals and organizations, were deeply troubled and shocked at the serious, albeit isolated, instances of bid-rigging and fraud which were uncovered by the investigations brought by former New York Attorney General Eliot Spitzer and attorneys general of other states. AAMGA and its members denounce these illegal and unethical actions as a betrayal of the public trust.  These illegal actions by a few insurers and brokers gave an inaccurate view of the competitive insurance market that exists. Since AAMGA’s founding in 1926, we have espoused moral behavior and principles in the practice of insurance and our Code of Ethics would be violated if any of the alleged actions had been taken by an AAMGA member.  The wrongdoing uncovered by these investigations involved only a small number of brokers and insurers.  Moreover, the investigations focused on bid rigging and not on the receipt of contingent commissions.

The receipt of contingent commissions in and of themselves, are neither unethical nor illegal.

The hearings are being held to seek the views of interested parties on whether insurance producers in this State should be required to make full disclosure to the insured, and obtain its consent, in writing of any compensation from an insurer or other entity relating to the issuance, renewal or servicing of the insured’s insurance policy or annuity contract.
The Superintendent and the Attorney General also seek views about contingent commissions, and whether such compensation creates an irreconcilable conflict of interest for producers.

Insurance wholesalers and managing general agents should not be subject to any regulations which deal with the receipt and/or reporting of contingent commissions received by wholesalers and managing general agents.  

The Insurance Department and the Office of the Attorney General have expressed concern that the receipt of contingent commissions by the independent broker is a conflict of interest, or at least, gives the appearance of a conflict of interest.  The conflict of interest issue between the wholesaler/managing general agent and the insurance buyer is not present because the wholesaler/MGA is not the insurance buyer’s agent and does not deal directly with the insurance buyer.

It is important to understand how the wholesale insurance market operates.  

Wholesale insurance brokers specialize in providing insurance to unusual or harder to place accounts. A wholesale insurance broker, or wholesaler, is a licensed broker providing specialized insurance products to retail insurance agents and brokers. A wholesale broker will utilize insurers (also called "markets") who can consider accounts that the retail agent cannot place with their standard markets. These insurers underwrite specialized or hard to place insurance.

Wholesalers supply insurance brokers with insurance products from insurance markets that are not available to brokers.  Wholesalers are sometimes called Managing General Agents or MGAs. MGA's are authorized by  insurance companies to manage all or a part of their business in a specific geographic territory.  Activities on behalf of the insurer may include marketing, underwriting, issuing policies, collecting premiums, appointing and supervising other agents, paying claims, and negotiating reinsurance.  Pure wholesalers do not compete with retail insurance brokers; they do not deal with clients of brokers but simply limit their operations to supplying retail producers with products.  The wholesale broker provides to the retail producer proposals for insurance and expertise for these specialized accounts, and provides the retail producer with a share of the commissions received by the wholesale broker from their specialty markets.
Wholesalers and managing general agents act as intermediaries between the surplus lines insurer and the retail producer.  The wholesale intermediary represents the insurance company as its de facto branch office.  The wholesaler does not represent the insurance buyer.  The retail producer 

is the party who represents the interests of the insurance buyer.  The wholesaler and managing general agent has no direct contact with the insurance buying consumer.  

The “customer” of the wholesaler is the retail insurance agent. The insured could not possibly be unsure or confused about the loyalties of the wholesaler because there is no communication between the wholesaler and the insured.  Because the insurance buyer contact is limited to the retail producing broker and not the wholesaler, there is no reason for the insured to believe the wholesaler is acting as the insured’s agent. The insured and wholesaler do not meet, they do not communicate with each other, they do not exchange documents and there is no representation that the wholesaler is representing the insured.

Since the wholesaler/MGA does not represent the insurance buyer, and has no contact with the insurance buyer, wholesalers and MGAs should be exempt from regulations regarding the receipt and disclosure of contingent commissions and/or other valuable consideration.  The receipt of contingent commissions by wholesalers does not present a conflict of interest or even the appearance of a conflict of interest because they do not have a relationship with the insurance buyer.

AAMGA members serve as wholesale intermediaries between the retail producer and the insurance company. In most cases, these transactions occur subsequent to the insurance company’s granting of underwriting and binding authority to the wholesale intermediary. 

In other words, the wholesale intermediary represents the insurance company as its de facto branch office and is paid a prospective commission to cover these underwriting and production. Many insurance carriers also share profit sharing commissions with their wholesale intermediaries/general agents based on annualized premiums and profits that the wholesaler has generated and for which they are responsible. These commissions are based on loss ratios, growth and profitability.  This would be similar to profit sharing that an insurer distributes to employed underwriters. There is nothing illegal or unethical about this form of compensation. 

Therefore, while supporting full broker disclosure in a transaction between an insured policyholder/buyer and their producing broker where the buyer pays the broker directly for services rendered, the AAMGA strongly believes that managing general agents, general agents, and/or wholesale intermediaries should be exempt from regulations which address the receipt and reporting to the insured of contingent commissions (and other valuable consideration).  

Thank you for the opportunity to provide this testimony. 
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