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JOINT DEFENSE AGREEMENT

THIS AGREEMENT is entered into by and among those defendants listed on Exhibit “A” attached hereto (hereinafter referred to collectively as “the Defendants”) with reference to and based upon the following facts.

WHEREAS, Albert A. Riederer (hereinafter the “Trustee”), in his capacity as chapter 7 trustee for the bankruptcy estates of Brooke Corporation, Inc, et al.  (collectively, the “Debtors”), has filed an adversary proceeding against each of the Defendants in the United States Bankruptcy Court, for the District of Kansas, Kansas City Division, captioned Albert Riederer, Ch 7 Trustee vs AA Insurance Center, Inc. et a.,  Adv. Proc.  10-6204 (hereinafter the “Litigation”); and

WHEREAS, the Defendants wish to establish a means of cooperating among themselves in order to most efficiently and effectively defend the Litigation, to avoid duplication of effort and expenses, and to reduce the anticipated cost and administrative burden to each of them in defending the Litigation; and

WHEREAS, the Defendants also wish to establish a means by which they, their respective attorneys, litigation consultants and experts may coordinate their activities in the defense of this Litigation, provide for the orderly management of discovery and other aspects of this Litigation, retain and contract jointly for certain litigation services, and to the extent necessary to achieve these goals, share work product and other privileged communications with the attorneys, litigation consultants and experts for other Defendants; and

WHEREAS, each Defendant intends that such future common efforts shall not constitute or be construed as a waiver of any attorney-client, attorney work product, or other privilege;

NOW THEREFORE, the Defendants agree as follows:

I. CONFIDENTIALITY OF JOINT DEFENSE COMMUNICATIONS

A. All communications by, between, or among all or any combination of the Defendants and the attorneys, litigation consultants and experts for the Defendants with respect to the joint defense of this Litigation, both prior and subsequent to the signing of this Agreement, whether effected orally, in writing, through conduct or by any other means, shall be confidential and protected from disclosure to the Trustee or to any third party as a matter of attorney-client privilege, attorney work product privilege, joint defense privilege, and all other applicable privileges. 

B. The making of any communication or sharing of any information or attorney work product by any Defendant or its attorneys, litigation consultants and experts to any other Defendant or its attorneys pursuant to this Agreement is not intended to constitute and shall not be deemed to be a waiver of any applicable attorney-client privilege, attorney work product privilege, joint defense privilege, or any other applicable privilege.  

C. The Defendants agree that such privileged communications, conduct and agreements may be disclosed only to the Defendants and their respective directors, officers, agents, representatives, employees, reinsurers, auditors, attorneys, litigation consultants and experts, and shall not be subject to discovery or comment in this Litigation or any proceeding of any nature. 

D. The Defendants agree and hereby instruct their attorneys to take all reasonable steps necessary to preserve and protect the confidentiality and privileged nature of all such communications, conduct, and agreements.

E. Each Defendant shall remain bound by the confidentiality aspect of this Agreement even if the Defendant shall have ceased to participate in the joint defense of this Litigation, whether by reason of withdrawal or otherwise.  No Defendant may waive any privilege applicable to any communication made pursuant to this Agreement without the written consent of all of the Defendants.

F. In the event any Defendant believes that it or its counsel are professionally, legally or ethically required to disclose any joint defense communication, work product, information, document or agreement, that Defendant shall give notice in writing to each other Defendant of its intention to do so at least three (3) business days before making such disclosure, unless emergency conditions require a shorter period of time.  The notification shall set forth with reasonable particularity the substance and nature of the intended disclosure, as well as when and under what circumstances it is contemplated that disclosure will be made.

G. All of the provisions in this section shall survive any individual Defendant’s withdrawal from this Agreement.

H. No Defendant or any representative of any Defendant (including without limitation their attorneys) shall have the authority to bind any other Defendant to any procedural or substantive position in this Litigation.

II. JOINT DEFENSE EXPENSES

A. The Defendants, or their attorneys on their behalf, may agree from time to time to share certain expenses in connection with this litigation (hereinafter referred to as “Joint Defense Expenses”).  Such Joint Defense Expenses may include, but are not limited to, the following:  

1. The costs of obtaining and copying documents produced by the Trustee or any third-party witnesses in connection with this Litigation, including but not limited to, the cost of creating hard copies of electronically-stored data and preparing, numbering, encoding, transporting, handling and storing the such data and/or documents, and hiring clerk(s), paralegal(s) and/or outside vendor(s) to provide these services;

2. Attorney’s fees incurred by an individual defendant in connection with the preparation of pleadings, memoranda, filings, or other attorney work product, intended to collectively benefit the Defendants in defense of this Litigation;

3. The cost of obtaining the original transcript and two copies of each deposition which the Defendants mutually agree should be taken in connection with this Litigation;

4. The cost of obtaining the original transcript and two copies of any court hearing in this Litigation;

5. The costs of retaining certain experts, consultants and investigators which are mutually agreed upon by all of the Defendants;

6. Other administrative expenses including, but not limited to, conference calls among the Defendants;

7. Amounts paid to witnesses, including witness fees, travel costs, and lodging and other related expenses;

8. The expense, other than the fees of any law firm representing a party in this action, incurred in obtaining subpoenas for out-of-state depositions, the cost of serving such subpoenas, and any expense associated with conducting such depositions; and

9. The costs of compensating a mediator and/or a discovery referee.

B. In no event shall an expense be considered a Joint Defense Expense subject to cost sharing under this Agreement unless all Defendants have agreed to the sharing of that expense.

C. In no event shall Joint Defense Expenses be deemed to include court-imposed sanctions, fees for outside investigators individually retained by any of the Defendants, or travel expenses incurred by any of the Defendants or their counsel, unless payment for such expenses is expressly agreed to by all of the Defendants.

D. Where the Defendants agree to share certain Joint Defense Expenses, payments shall be made in the percentage amounts set forth in Exhibit “A” of this Agreement.

E. The law firms representing the various Defendants shall not be liable for the payment of any expenses which their clients may agree to pay pursuant to this Agreement, but shall be responsible only for collecting payments from their respective clients.

III. WITHDRAWAL FROM AGREEMENT

A. Any Defendant may withdraw from this Agreement upon seven (7) days written notice given to each remaining Defendant.  The obligations of the withdrawing Defendant will cease as of the effective date of its withdrawal.  The withdrawing Defendant shall remain obligated for its percentage share of any Joint Defense Expenses rendered or incurred prior to the Defendant’s notice of withdrawal, including Joint Defense Expenses which have not been billed as of the date of such notice of withdrawal.  An expense is deemed to have been incurred upon its approval by the Defendants.

B. In the event that any Defendant withdraws from this Agreement, the percentage amounts set forth in Exhibit “A” shall be reallocated among the remaining Defendants, proportionately, in accordance with their percentage shares as set forth in Exhibit “A,” unless otherwise agreed by the Defendants.

C. Any Defendant deciding to withdraw from this Agreement shall remain bound by the confidentiality provisions of this Agreement.  All communications and/or work product previously shared among the Defendants shall continue to be privileged and shall not be disclosed by the withdrawing Defendant to anyone other than another Defendant or third parties to whom the withdrawing Defendant is legally or contractually obligated to make such disclosure in the ordinary course of business.

IV. MISCELLANEOUS PROVISIONS

A. Nothing in this Agreement shall be construed as an agreement or an acknowledgment by any Defendant regarding the apportionment of any judgment or settlement.

B. Nothing in this Agreement shall be construed as a waiver of any right, claim, interest, or cause of action of any individual Defendant with respect to any party to this Litigation, whether signatory to this Agreement or not, including without limitation, the right, if any, to contribution and/or indemnity against any party to this Litigation.

C. This Agreement may be modified or amended only in writing.  Any modification or amendment shall become effective upon the date when the modification or amendment has been executed by all of the Defendants.

D. This Agreement shall become effective as of the date it has been executed by all of the Defendants.

E. This Agreement shall be binding upon the successors and assigns of any Defendant signatory hereto.

F. A new entity named as a defendant in the Litigation who is not an initial signatory hereto may participate in this Agreement absent objection from one or more of the parties hereto at the time such participation is requested.  Any party requesting participation shall execute this Agreement and any amendment hereto, and shall be assessed and pay any and all sums for costs that the parties theretofore have agreed to share on the basis such defendant would have been obligated to pay had it been a party ab initio, unless otherwise agreed by the Defendants.

G. Each person signing this Agreement represents and warrants that he or she has been duly authorized to enter into this Agreement by the company or entity on whose behalf it is indicated that person is signing.

H. This Agreement may be executed in multiple counterparts.  Each counterpart shall be deemed an original and all of the originals, when taken together, shall constitute one entire agreement.

IN WITNESS WHEREOF, the subscribing Defendants, through their authorized representatives, have executed this Agreement on the date set forth next to their respective signatures.
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	_______________________________

	
	

	
	

	
	Signed:  


	
	

	
	Printed Name:  


	
	Authorized Representative

	
	

	
	

	
	

	Date:

	_______________________________

	
	

	
	

	
	Signed:  


	
	

	
	Printed Name:  


	
	Authorized Representative

	
	

	
	

	
	

	Date:

	_______________________________

	
	

	
	

	
	Signed:  


	
	

	
	Printed Name:  


	
	Authorized Representative

	
	

	
	

	
	

	Date:

	_______________________________

	
	

	
	

	
	Signed:  


	
	

	
	Printed Name:  


	
	Authorized Representative

	
	

	
	

	
	

	Date:

	_______________________________

	
	

	
	

	
	Signed:  


	
	

	
	Printed Name:  


	
	Authorized Representative

	
	

	
	

	
	

	Date:

	_______________________________

	
	

	
	

	
	Signed:  


	
	

	
	Printed Name:  


	
	Authorized Representative

	
	

	
	

	Date:

	_______________________________

	
	

	
	

	
	Signed:  


	
	

	
	Printed Name:  


	
	Authorized Representative


EXHIBIT “A”

	Name of Defendant
	Docket Number
	Percentage Share

	AA Insurance Center, Inc.


	Adv. Proc.  10-6204
	

	American E&S Insurance Brokers, Inc.


	Adv. Proc.  10-6204
	

	Appalachian Underwriters Inc.


	Adv. Proc.  10-6204
	

	Bass Underwriters of Florida, LLC


	Adv. Proc.  10-6204
	

	McClelland & Hine, Inc.


	Adv. Proc.  10-6204
	

	Missouri Rural Services Corp.


	Adv. Proc.  10-6204
	

	National Truck Underwriting Managers, Inc.


	Adv. Proc.  10-6204
	

	Peachtree Special Risk Brokers, LLC


	Adv. Proc.  10-6204
	

	Rancho Pacific Insurance Services, Inc.


	Adv. Proc.  10-6204
	

	SA Freerks & Associates, Inc.


	Adv. Proc.  10-6204
	

	Swett & Crawford Group, Inc.


	Adv. Proc.  10-6204
	

	Tapco Underwriters, Inc.


	Adv. Proc.  10-6204
	

	Texas All Risk General Agency, Inc.


	Adv. Proc.  10-6204
	

	Western Surplus Lines Agency, Inc.


	Adv. Proc.  10-6204
	

	Midwestern General Brokerage, Inc. d/b/a Westrope & Associates
	Adv. Proc.  10-6204
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